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Professor Francis Rose is General Editor of LMCLQ and IMCLY. 
He is a barrister and holds doctorates from the universities 
of London, Cambridge and Oxford, where he is a Senior 
Research Fellow. He has taught at Liverpool, Cardiff, UCL 
and Cambridge, and has held chairs at the universities of 
Buckingham, Bristol and Southampton, where he continues 
as a visiting professor. 

Available soon:
Lloyd’s Maritime and Commercial Law Quarterly,  
Part 3, August 2024
International Maritime and Commercial Law 
Yearbook 2024
The August 2024 issue will include expert commentary on 
Sodzawiczny v Smith concerning anti-arbitration injunctions 
and stays to arbitration; Armstead v Royal & Sun Alliance, 
which raised important questions in the Supreme Court on the 
law of damages; and The Flaminia, a Court of Appeal decision 
concerning limitation of liability. Articles cover: mortgages 
of goods and title disputes; corporate insolvency; ship arrest 
and global economics; and the Hague Judgments Convention 
2019; along with unjust enrichment in England and Wales, 
Canada and Ireland, and reviews of recent books

The 2024 Yearbook will offer a complete review of the 
major developments throughout the year. The Yearbook 
features insurance (including marine) law, maritime law, 
arbitration law, sale of goods and carriage of goods law along 
with additional cases of interest on a jurisdictional basis; 
legislation; law reforms; protocols; and articles. There is an 
international section as well as areas covering Australian, 
English, EU, French, South African and US law.
Access Lloyd’s Maritime and Commercial Law Quarterly here 

Also available:
Lloyd’s Maritime and 
Commercial Law Quarterly 
Bound Volume Series,  
2023 Edition
This hardcopy volume 
consolidates all of the carefully selected articles, case 
commentary and book reviews published within the year, 
offering comprehensive expert analysis of key developments, 
judgments and regulatory changes within the sector.
Our Law Reports Bound Volumes are available as full 
sets, small bundles and individual units. Find out more: 
customersuccess@lloydslistintelligence.com

Product highlight: 
Lloyd’s 
Maritime and 
Commercial 
Law Quarterly
In 2024 we celebrate the 
50th year of publication 
of Lloyd’s Maritime and 
Commercial Law Quarterly. 
Since 1974 LMCLQ has reported on key maritime 
and commercial cases, and presented original and 
insightful longform articles on key issues, providing 
an invaluable view of the opinions of leading 
practitioners and academics across the globe.

LMCLQ is the leading journal dedicated to maritime and 
commercial issues. Its collection of cases and comment, 
articles and book reviews ensures shipping and legal 
professionals and academics have an up-to-date knowledge 
of the law and a clear understanding of the key issues. LMCLQ 
also benefits from a distinguished editorial board made up of 
the leading maritime and commercial law specialists.

Subscribers to LMCLQ also receive the International Maritime 
and Commercial Law Yearbook (IMCLY) - a separate annual 
publication which is a jurisdictional review of international 
maritime and commercial law. It provides a review of major 
sector developments and features additional cases of interest on 
a jurisdictional basis, updates on arbitration law and procedural 
rules, legislation, protocols and law reforms. English and 
international chapters are included, as well as sections covering 
Australia, Canada, the EU, France, South Africa and the US.
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CONTENTS

Case and comment

The sound of silence (Barton v Morris)

The weight limitation in the Hague-Visby Rules (The Thorco Lineage)

Quincecare in the Hong Kong Court of Final Appeal (Tugu v Citibank)

The unruly silence of COGSA 91, s.11 (The BBC Nile)

Misdelivery claims: no longer a defenceless case for carriers

(The Luna, The Sienna, The Nika, The STI Orchard and The Maersk Princess)

When interpretation becomes invention (Sara & Hossein v Blacks)

Non-assignment clauses and involuntary transfers: an attempt to cut 

the Gordian knot? (Dassault v Mitsui Sumitomo)

“No ordinary English contract dispute” (Law Debenture Trust v Ukraine)

Anticipated contracts and unjust enrichment (Fenchurch Advisory Partners v AA)

Articles
The maritime lien: an outdated curiosity PROFESSOR ANDREW TETTENBORN

A restatement of the legitimate interest criterion in the law of remedial 

contractual terms DR MOSHOOD ABDUSSALAM AND PROFESSOR CHARLES RICKETT

Unjust enrichment review

Unjust enrichment as the basis of undisclosed agency LUKE BROADWAY

Shades of legality DR LIRON SHMILOVITS

England and Wales PROFESSOR GERARD MCMEEL KC

Ireland DR DAVID CAPPER

Book reviews
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“We aim to analyse, criticise, contribute to current debates 
and influence the understanding, reform and progressive 

development of the law. And we aim to do so by publishing 
articles, comments and reviews of the highest quality, 

written by leading authors with diverse perspectives and 
reflecting the interrelationship between law and practice. 

Altogether, we aim to be at the forefront of modern 
international maritime and commercial law.”  

Professor Francis Rose, General Editor, LMCLQ

Maritime and Commercial 
on i-law.com
Written by experts in shipping, trade, contracts and commercial law, Maritime and 
Commercial on i-law.com contains an unrivalled collection of news, commentary and 
English and international law case reports, in an archive dating back to 1919.

Maritime and Commercial on i-law.com features our industry-leading titles, including Lloyd’s 
Law Reports, Lloyd’s Shipping & Trade Law and Ratification of Maritime Conventions. It also 
includes fully searchable access to key texts including Voyage Charters and Time Charters.
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Coming soon 
The following are upcoming key releases relevant to 
our Maritime and Commercial portfolio

Chinese maritime law in 
2023: a review 
By Dr Liang Zhao, Institute of Maritime 
Law, Southampton Law School, University 
of Southampton 
This review provides an overview of the 
significant decisions of the Chinese courts, 
in particular the Supreme People’s Court 
of China, in 2023. Available in English and 
Chinese, it provides readers with insight  
into the judicial practice of maritime law  
over this period in Mainland China.
Authored by Dr Liang Zhao, the review contains judgments 
relating to carriage of goods by sea, marine insurance, 
admiralty law and procedures. The source of these Chinese 
judgments is the database of China Judgements Online, 
People’s Courts Case Database and recommended judgments 
from Chinese maritime judges and lawyers.

Lloyd’s Law Reports 
Bound Volume Series: 
Volume 1 2024
Lloyd’s Law Reports is the 
unrivalled source of authoritative 
content, edited by Professor 
Robert Merkin KC and Dr Johanna Hjalmarsson, both experts in 
the maritime and commercial sector. Legal professionals around 
the globe regard Lloyd’s Law Reports as the leader in providing 
them with the latest case law and approved judgments.
Volume 1 2024 features judgments which are selected for their 
importance and relevance to the legal landscape. Each reference 
is accompanied by keywords which will help identify the 
important issues addressed in each judgment and headnote. 

Make sure your legal library is complete
Our Law Reports Bound Volumes are available as full sets, 
small bundles and individual units.
Find out more: customersuccess@lloydslistintelligence.com

The Law of Ship Mortgages 
3rd Edition 
David Osborne, Charles Buss,  
Joanne Champkins 
This fully updated and comprehensive 
3rd edition of The Law of Ship Mortgages 
provides readers with a practical, 
commercially based and definitive guide 
to the English law of ship mortgages. The 
authors, being seasoned practitioners, 
bring their extensive experience to bear on a number of 
difficult and developing areas of the law, such as: mortgagees’ 
duties, liability to charterers, conflict of laws, work-outs, 
restructurings and cross-border insolvency.
The 3rd edition includes new chapters on pre-delivery security, 
security over shares and on the increasingly important topic of 
ship leasing as a method of finance. It is written against the 
background of, and has regard to, ever-increasing sanctions 
affecting shipping and ship finance as well as the continued 
regulatory and industry-driven push towards the reduction of 
emissions (IMO 2020 and IMO 2050)

Chinese maritime law  
in 2023: a review 
By Dr Liang Zhao

Admiralty – Auction sale of ship – Bill of lading – Dangerous goods –  
Deck cargo – Forum non conveniens – Freight forwarding – General  
average – Limitation of liability – Maritime Labour Convention –  
Multimodal carriage – Proportional liability – Subrogation –  
Unseaworthiness exemption – Warehousing of goods

Lloyd’s Law Reports: meet  
the editors 
Lloyd’s Law Reports contains a 
comprehensive archive of over 18,000 
maritime and commercial cases from 
the UK and international jurisdictions 
dating back to 1919. Lloyd’s Law 
Reports are essential for anyone 
practising in this area of law. 

The unparalleled archive of reports is added to 
continually with high frequency, fast reporting of relevant legal 
decisions from our Lloyd’s Law Reporter service. 
It also includes our Lloyd’s Law Reports Plus series of online-
early and online-only judgments. 
Each case report contains unique summary headnotes and 
keywords providing a clear overview of the case and its 
implications alongside the full verbatim judgment which can 
be cited in court.
Lloyd’s Law Reports is compiled by experts in all areas of 
maritime and commercial law. Their industry knowledge and 
familiarity with key issues and current trends ensures Lloyd’s 
Law Reports is an essential source of insight and information. 

Professor Robert Merkin KC
Rob is Professor of Commercial Law at the 
University of Reading in England, Honorary 
Professor of Law at the University of 
Auckland and Distinguished Professor in 
the School of Comparative Law at the China 
University of Politics and Law in Beijing. In 
addition, he is a visiting Professor at the 
University of Sydney, teaching an intensive 
insurance law module to Masters’ students. Rob has taught 
insurance law in a number of other institutions, including 
the University of Queensland, Hong Kong University, City 
University in Athens and National University of Singapore. 
Rob’s research interests are in the areas of insurance, 
reinsurance and arbitration. He is the author of a number 
of texts and his works have been cited in many cases 
internationally. He also edits Arbitration Law Monthly and 
Insurance Law Monthly.

Dr Johanna Hjalmarsson
Johanna is Lloyd’s List Intelligence Associate 
Professor in Maritime and Commercial Law, 
Southampton Law School, University of 
Southampton. She takes a particular interest 
in jurisdictions undergoing comprehensive 
development and has co-edited Maritime 
Law in China and Insurance Law in China, and 
Singapore Arbitration Legislation Annotated. 
Her numerous publications have been cited by courts in 
Singapore and Australia and by the Law Commissions of 
England and Wales and Scotland.

Editors: Michael Daiches, Barrister, and Professor Robert Merkin QC
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Contents Court Page

C Ltd v D and Another [QBD (Comm Ct)] 119
[Henshaw J]

Arbitration/Application for removal of arbitrator/Arbitrator 
resigning for other reasons before judgment/Whether costs order 
should be made against arbitrator/Whether there were serious 
doubts as to impartiality/Arbitration Act 1996, sections 24 and 29/
Civil Procedure Rules, Part 44

Grand Fortune, The [QBD (Comm Ct)] 105
[HHJ Pelling QC (Sitting as a Judge of the High Court)]

Arbitration/Jurisdiction/Sub-charter evidenced by fi xture recap 
incorporating terms of head charterparty/Disponent owner not 
identifi ed in recap/Arbitration commenced by assignee of head 
charterer claiming payment of hire against sub-charterer/Whether 
valid arbitration agreement/Sub-charterer disputing identity of 
disponent owner/Whether arbitration tribunal lacked jurisdiction

Southern Explorer, The [QBD (Comm Ct)] 137
[Henshaw J]

Anti-suit injunction/Senior Courts Act 1981, section 37/Undertaking 
given by defendant not to pursue proceedings in Brazil/Whether 
claimant had delayed in seeking anti-suit relief

Tiger Shanghai, The [QBD (Comm Ct)] 153
[Cockerill J]

Charterparty (Time)/Time-bar/Charterers bringing arbitration 
proceedings against owners for breach of charterparty/
Charterparty providing that all claims shall be extinguished unless 
notifi ed in writing and accompanied by all available supporting 
documents within 12 months from completion of charter/
Charterers making timeous claim but subsequently relying on 
survey report sent with claim letter/Whether claim time-barred

Lloyd’s Law Reports Plus: available on www.i-law.com
Our enhanced service on www.i-law.com includes cases that are not yet published in the printed versions of Lloyd’s Law 
Reports. The Lloyd’s Law Reports Plus cases are available to i-law subscribers. The following case reports will be listed 
on i-law.com.

Enka Insaat ve Sanayi AS v OOO “Insurance Company Chubb” and Others [CA]
[Flaux, Males and Popplewell LJJ]

Arbitration/Anti-suit injunction/Dispute as to scope of arbitration 
clause/Proceedings brought in Russian courts/Law applicable to 
arbitration clause/Criteria for grant of anti-suit injunction/Senior 
Courts Act 1981, section 37

Times Trading Corporation v National Bank of Fujairah (Dubai Branch) [QBD (Comm Ct)]
[Cockerill J]

Arbitration/Anti-suit injunction/Criteria for grant of injunction/
Quasi-judicial injunctions/Relevance of contractual time bar/
Discretion/Whether condition should be imposed relating to time 
bar – Senior Courts Act 1981, section 37/Arbitration Act 1996, 
section 12

Tricon Energy Ltd v MTM Trading LLC  [QBD (Comm Ct)]
[Robin Knowles J]

Charterparty (voyage)/Demurrage/Time bar for submitting 
demurrage claims/Meaning of “all supporting documents”/
Whether bills of lading to be submitted
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Product focus: 
Maritime Risk 
International
In each content update we  
focus on one title available 
on i-law.com. In this issue we 
highlight new articles available  
in Maritime Risk International.

Maritime Risk International is the definitive magazine in its 
field. It has been providing independent, expert advice from 
leading industry practitioners, organisations and P&I Clubs 
since 1987.
Our authors in key jurisdictions deliver global coverage of 
the important risk issues facing the maritime industry – so 
you can spot trends and developments that will affect 
businesses around the world.
u  Independent, expert opinions from leading industry 

practitioners, organisations and P&I Clubs
u Spot trends and developments in your industry
u  A broad base of contributors from around the world 

ensuring full international coverage
u  The latest advice on loss prevention, carriage of goods, 

salvage, ship security, pollution and law
u  News round-up of all the important risk issues facing  

the maritime industry
u  Information about the activities of competitors and  

their members
u Archive accessible online, also in PDF form
u Regular updates: 10 PDF issues per year

Topics regularly covered include:
u  Loss prevention and risk management
u  Carriage of goods, bills of lading
u  Cargo, including dangerous goods
u  Salvage, collisions and groundings
u  Ship security
u  Piracy, crimes at sea and war
u  Ship technology, automation and artificial intelligence
u  Litigation, regulations, sanctions and arbitration
u  Pollution and the environment
u  Crew management, ship operations and logistics
u  Ship building and recycling

 P&I, claims management and loss prevention Volume 38 Issue 6     July/August 2024

Maritime Risk International

POWERING 
SHIPPING
Maritime & Commercial on 
i-law.com is the leader in 
maritime law research 

Discover the power of  
i-law.com today

i-law-MRI-ad-210x71-strip 2023 update.indd   1i-law-MRI-ad-210x71-strip 2023 update.indd   1 04/05/2023   16:42:2204/05/2023   16:42:22

 P&I, claims management and loss prevention Volume 37 Issue 7     September 2023

Maritime Risk International

Black Sea Grain
Ukraine war continues to impact

n  Port state annual figures
n  Practical cyber tips
n  New EU rules for Turkey

MRI_3707 Sept 1.indd   1MRI_3707 Sept 1.indd   1 18/09/2023   21:46:5618/09/2023   21:46:56

n  New EU-Russia sanctions explored
n  Sanctions compliance programmes
n  Fraud causing new threats

Risk management
Shipping has responsibilities

POWERING 
SHIPPING
Maritime & Commercial on 
i-law.com is the leader in 
maritime law research 

Discover the power of  
i-law.com today

i-law-MRI-ad-210x71-strip 2023 update v2.indd   1i-law-MRI-ad-210x71-strip 2023 update v2.indd   1 15/12/2023   14:52:2615/12/2023   14:52:26

Environment focus 
Container shipping navigates the green corridor to  
profitable sustainability
The sector faces headwinds and must manage the 
transition to more expensive lower carbon fuels, says ABS 
global container sector lead Christoph Rasewsky.  
www.i-law.com/ilaw/doc/view.htm?id=434621

CII - time for a rethink?
Following low uptake of the BIMCO CII Operations Clause, 
Ian Short, of CJC, asks whether it is the time to “think 
outside the box” and challenge traditional shipping and 
legal concepts to marry increasing environmental concerns 
with conventional obligations under charterparties.  
www.i-law.com/ilaw/doc/view.htm?id=434630

Africa set fair for renewable energy to support maritime sector
Liz Booth reports on a recent conference at which delegates 
heard that Africa’s renewable sector will help with the 

Recent articles in Maritime  
Risk International
Container losses continue to blight the supply chain  
(2024) 38 MRI 6 18
A shortage of containers in the right place at the right time, 
is becoming an increasing cause for concern. Mike Yarwood, 
of TT Club, examines the factors adding to shortages. 
www.i-law.com/ilaw/doc/view.htm?id=439909

The “failure to prevent fraud” offence - are you ready?  
(2024) 38 MRI 6 16
Andrew Reeves, Andrew Williams, Philip Roche, Kelli Bodal-
Hansen and Claudia Van Gruisen, of Norton Rose Fulbright, 
warn new rules in the UK will change market practice. 
www.i-law.com/ilaw/doc/view.htm?id=439910

A commitment to decarbonisation (2024) 38 MRI 6 8
Lars Lange, of the International Union of Marine Insurance, 
stresses the importance of collaboration in efforts to reduce 
the impact of climate change through decarbonisation in 
the shipping sector.  
www.i-law.com/ilaw/doc/view.htm?id=439918

Mooring lines accidents increasing (2024) 38 MRI 6 22
Valentin Klivnoy, of Gard, reports that the Club has recently 
seen several incidents of broken mooring lines as a result of 
strong wind gusts. Incidents often involve cruise vessels, but 
other large vessels are at risk.  
www.i-law.com/ilaw/doc/view.htm?id=439916

Navigating the seas of safety and sustainability  
(2024) 38 MRI 5 18
As the maritime industry charts a course toward a safer 
and more sustainable future, Sunil Krishnakumar, of the 
International Chamber of Shipping, sheds light on the newly 
released Engine Room Procedures Guide, Second Edition.  
www.i-law.com/ilaw/doc/view.htm?id=439636

Registration of ships - a necessity? (2024) 38 MRI 5 22
Stuart Plotnek, of Campbell Johnstone Clark, considers  
a recent question on whether a buyer was obliged to 
register its vessel.  
www.i-law.com/ilaw/doc/view.htm?id=439633

The current state of the marine salvage industry  
(2024) 38 MRI 5 10
James Herbert, of the International Salvage Union, discusses 
the changing challenges facing salvors, stressing their value 
remains undiminished.  
www.i-law.com/ilaw/doc/view.htm?id=439631

Connected exposures in the maritime supply chain  
(2024) 38 MRI 5 8
Russell Group Ltd’s Julian Kirkman-Page outlines why 
connected risk is an issue for the maritime supply chain and 
how work is underway to find a solution to address this issue.  
www.i-law.com/ilaw/doc/view.htm?id=439627

When the ship hits the span (2024) 38 MRI 5 14
Nazery Khalid reflects the need to boost navigation 
safety following a recent spate of maritime collisions and 
groundings.  
www.i-law.com/ilaw/doc/view.htm?id=439650

Access via i-law.com and www.maritime-risk-intl.com 
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Maritime arbitration coverage in 
Lloyd’s Maritime Law Newsletter
Lloyd’s Maritime Law Newsletter keeps you 
fully briefed on the latest important maritime 
court decisions. It also features summaries of 
London and Singapore Arbitrations thanks to our 
agreements with the London Maritime Arbitrators 
Association and the Singapore Chamber of 
Maritime Arbitration. The following articles have 
been featured in recent issues of LMLN.

London Arbitration 6/24, (2024) 1160 LMLN 2 
Time charterparty – NYPE 93 form – Master not tendering notice of 
readiness until five days after arrival at discharge port anchorage 
– Whether owners liable to charterers for demurrage not earned 
under sub-charter – Whether master’s failure to tender a timely 
notice of readiness was a breach of clause 8 – Whether charterers 
should have given specific instructions – Whether charterers’ 
agents negligent in omitting to remind the master. 
www.i-law.com/ilaw/doc/view.htm?id=439257

London Arbitration 7/24, (2024) 1162 LMLN 4  
Time charterparty – NYPE form – Disputes under final hire 
accounts – Deductions for off-hire – Meaning of “about” for 
quantity of bunkers on redelivery – Whether owners entitled  
to compensation for removal of chemicals still on board – 
Whether owners obliged to compensate charterers at charter  
or sub-charter bunker prices after mistakenly consuming 
LSMGO in place of VLSFO – LMAA Small Claims Procedure – 
Apportionment of costs. 
www.i-law.com/ilaw/doc/view.htm?id=439540

London Arbitration 8/24, (2024) 1164 LMLN 3 
Booking note – Carriage of steel plate – Contract not performed – 
Whether cargo could be loaded safely – Whether vessel’s cranes 
impeded loading – Whether there was cargo ready for loading 
– Whether owners were entitled to damages or deadfreight – 
Whether calculation of deadfreight should be based on quantity 
for which charterers exercised an option to load or on contract 
quantity after deduction for “about”. 
www.i-law.com/ilaw/doc/view.htm?id=439906

Access Lloyd’s Maritime Law Newsletter on i-law.com

EDITED BY PROFESSOR ROBERT MERKIN KC AND JAMES CLANCHY FCIArb

Lloyd’s is the registered trade mark of the Society incorporated by the Lloyd’s Act 1871 by the name of Lloyd’s
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(2023) 1136 LMLN 1

Sale of cargo – Buyer in breach of contract by not re-berthing 
vessel to load cargo – Seller claiming indemnity for losses 
incurred in earlier sales – Whether there was a chain of 
contracts – Remoteness –Error of law – Arbitration Act 1996, 
section 69

Mitsui & Co (USA) Inc v Asia-Potash International Investment 
(Guangzhou) Co Ltd [2023] EWHC 1119 (Comm), King’s Bench 
Division, Commercial Court (Mr Justice Picken) –15 May 2023

By a contract of sale dated 2 May 2012 the claimant, Mitsui, 
agreed to sell to the defendant, then known as DGO, 60,000 mt 
of Brazilian soyabeans. The contract was on the terms of the 
FOSFA 4 and ANEC 41 forms. The cargo was to be delivered at the 
port of Santos, Brazil, between 15 and 31 July 2012. Payment 
was to be by way of an irrevocable letter of credit to be opened 
by 30 June 2012. The letter of credit was duly opened.

The contract was part of a wider chain. A cargo of Brazilian 
soyabeans had been purchased by Intergrain from five different 
suppliers, and 60,000 mt of that cargo had been sold to Multigrain 
which had in turn sold on to Mitsui (a company related to Multigrain). 
The cargo was to be shipped by the original five suppliers.

On 17 July 2012 DGO nominated MV Yusho Regulus to load 
about 66,000 mt. The vessel berthed and commenced loading 
on 13 September 2012 after being authorised by the Santos Port 
Authority. At 01.14 on 15 September 2012 the vessel broke free 
from its moorings, leading to damage to the port’s ship-loaders. 
At the time there was 42,973.03 mt of cargo on board. After the 
vessel left the berth, she was arrested. 

DGO contended that the contract had been terminated. That 
was contested by Mitsui, which took the view that the contract 
remained in force and that DGO could have applied to the Port 
Authority to have the vessel re-berthed. However, in January 
2013 Mitsui accepted DGO’s repudiation of the contract and 
treated it as at an end. 

Arbitration proceedings up and down the chain were initiated. 
Mitsui’s claim in the arbitration against DGO was for: (i) a 
declaration that DGO was liable to Mitsui for all sums awarded to 
Intergrain against Multigrain; and (ii) an indemnity for all costs 
incurred by Mitsui in defending the claim advanced by Multigrain 
and for all costs claimed by Multigrain in defending the claim 
by Intergrain. In the alternative, Mitsui sought damages in the 
amount of the claims made by Intergrain against Multigrain and 
for which Mitsui would have corresponding liability to Multigrain, 
or in the alternative for damages against DGO for failure to 
present a vessel or for wrongful repudiation of the contract. The 
essence of Mitsui’s claim was that DGO had broken the contract 
by failing to re-berth the vessel, so that all of Mitsui’s liabilities up 
the contractual supply chain had to be borne by DGO.

The first-tier FOSFA umpire issued an award on 24 July 
2020. The umpire substantially found in favour of Mitsui. DGO 
appealed to a FOSFA Board of Appeal. The Board issued its award 
on 20 December 2021. The Board of Appeal dismissed Mitsui’s 

claim for indemnity but held that DGO was in breach of the 
contract by failing to have the vessel re-berthed. Damages were 
assessed from the last day on which contractual performance 
was possible, and that was held to be 1 December 2012, the 
day after the letter of credit (which had been renewed from 
time to time) lapsed. DGO was ordered to pay damages of 
US$7,007,430, and compound interest at the rate of 3.5 per 
cent per annum with quarterly rests from 1 December 2012 to 
the date of payment under the award. Mitsui for its part was 
ordered to pay demurrage in the amount of US$1,274,110 and 
compound interest at the rate of 3.5 per cent per annum with 
quarterly rests from 16 October 2012 to the date of payment. 
The costs were divided equally between the parties.

The Board of Appeal held that the losses suffered by Mitsui 
along the chain of sales were too remote and damages could not 
be awarded in respect of those losses. Mitsui had argued that such 
losses were foreseeable where there was a string of contracts. 
The Board of Appeal accepted the argument by DGO that the 
difference in the terms of the various sale and purchase contracts 
meant that there was no string of contracts, and accordingly that 
the contract between Mitsui and DGO was a standalone one. On 
that basis, losses suffered by Mitsui as a result of its liability under 
earlier contracts were too remote to be recovered. 

Mitsui sought permission to appeal against the award for 
error of law under section 69 of the Arbitration Act 1996. Mitsui 
put its case in three alternative ways. First, the Board of Appeal 
had misdirected themselves as to the legal test for remoteness. 
Secondly, the Board of Appeal had reached a conclusion that no 
reasonable tribunal would have reached in dismissing Mitsui’s 
indemnity claims on remoteness grounds. Thirdly, although this 
point had not been raised before the Board of Appeal, clause 29 
of the contract conferred an absolute discretion on the tribunal to 
award additional damages: Mitsui argued that the Board of Appeal 
had not exercised its discretion in Mitsui’s favour and the award 
should be remitted so that the discretion should be exercised in its 
favour in respect of the indemnities claimed. The clause 29 claim 
required the court’s permission for the appeal to be re-amended.

Held, that the Board of Appeal had erred in law by applying 
the wrong test for remoteness and that the award would be 
remitted for reconsideration.

Remoteness
As far as remoteness was concerned, it was not disputed that 
the correct test was that laid down in Hadley v Baxendale 
(1854) 9 Exch 341, and that damages were to be awarded in 
respect of losses that were in the contemplation of the parties 
at the date of the contract if there was a breach. Such damages 
included losses either arising naturally or arising out of special 
circumstances known to both parties. That approach had been 
modified by Transfield Shipping Inc v Mercator Shipping Inc 
(The Achilleas) [2008] 2 Lloyd’s Rep 275 in its application to 
those relatively rare cases where the application of the general 
test led an unquantifiable, unpredictable, uncontrollable or 
disproportionate liability or where there was clear evidence 
that such a liability would be contrary to market understanding 
and expectations. It was also common ground that the gloss in 
The Achilleas had no application in the present case, and so the 
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Lloyd’s Shipping & Trade Law
SHIPMAN 2024 - an update of the industry’s favoured 
ship management contract (2024) 24 LSTL 5 1
In April BIMCO released the latest edition of its 
standard ship management agreement SHIPMAN. 
This article gives an overview of the new form – 
SHIPMAN 2024 – and a comparison with the previous 
edition published 15 years ago. SHIPMAN is a standard contractual 
framework that may include crew, technical and commercial 
management as well as insurance arrangements in respect of a ship.
www.i-law.com/ilaw/doc/view.htm?id=439663

Marine cargo insurance - shortage claims in dry bulk shipments 
(2024) 24 LSTL 4 1
It is quite common in shipments of dry bulk cargoes like grains, 
ores, minerals, fertilisers and coal to report shortages at the 
destination. In play are often non-fortuitous causes such as 
“paper shortages”, loss of moisture during the voyage, and 
normal and inevitable spillages during loading, along with 
instances of short loading.
www.i-law.com/ilaw/doc/view.htm?id=439263

Chinese Maritime and Commercial Law Reports
China Continent Property Insurance Co Ltd, Tianjin Branch v Zurich 
Property Insurance (China) Co Ltd [2024] 2 CMCLR 35
Insurance (property) – Cargo transportation and storage – 
Damage to goods – Interpretation of contract – Definition of 
term “dealer” in insurance policy – Whether two separate policies 
constituted overlapping insurance.
www.i-law.com/ilaw/doc/view.htm?id=439591 
Note: CMCLR is not yet included as part of a channel subscription.

Lloyd’s Law Reports Plus
Process & Industrial Developments Ltd v Federal Republic of Nigeria 
[2024] Lloyd’s Rep Plus 34
Arbitration – Awards overturned – Costs order – Currency of costs 
– Permission to appeal against costs order – Arbitration Act 1996, 
section 68(4).
www.i-law.com/ilaw/doc/view.htm?id=439872 

Lloyd’s Law Reports
RTI Ltd v MUR Shipping BV [2024] 1 Lloyd’s Rep 621
Contracts (contract of affreightment) – Sanctions – 
Force majeure – Reasonable endeavours – Offer 
of non-contractual performance – Reasonable 
endeavours proviso in force majeure clause not 
requiring acceptance of offers of non-contractual 
performance.
www.i-law.com/ilaw/doc/view.htm?id=439807 

Lloyd’s Law Reporter
Unicious Energy Pte Ltd v Owners and/or Demise Charterers of the 
Ship or Vessel “Alpine Mathilde” (No 2)
[2024] MLJU 532, High Court of Malaya at Kuala Lumpur 
Commercial Division, Ong Chee Kwan J, 30 January 2024 
Admiralty – Sanctions – Vessel released from arrest – Damages 
for wrongful arrest.
www.i-law.com/ilaw/doc/view.htm?id=439765

Lloyd’s Maritime Law Newsletter
SY Roro 1 Pte Ltd and Another v Onorato Armatori Srl 
and Others (2024) 1164 LMLN 1
Charterparties - Termination of charterparty - 
Redelivery of vessels - Effect of termination of 
charterparty on sub-charters - Relief against 
forfeiture - Obligations of guarantors 
www.i-law.com/ilaw/doc/view.htm?id=439905

Lloyd’s Maritime and Commercial Law Quarterly
Should there be a negligence exception to the 
autonomy principle for letters of credit?  
[2024] LMCLQ 275
Fraud is the only widely accepted exception to the 
autonomy principle applicable to letters of credit. 
However, a recent decision of the Singapore High 
Court, Bank of China v BP Singapore, appears to support the 
possibility of a further exception: the negligence exception. Other 
lawsuits pending before the Singaporean courts also implicitly 
refer to (and plead) such a possibility. This paper argues that the 
negligence exception should be rejected.
www.i-law.com/ilaw/doc/view.htm?id=439005
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Lloyd’s Shipping & Trade Law

Poseidon Principles  
for Marine Insurance: 
the “factual matrix”  
of H&M policies?
The European Union’s (EU) Framework to Facilitate Sustainable Investment (the 
Taxonomy Regulation) and other voluntary frameworks, such as the Climate 
Bonds Initiative or the Green Bond Principles, are concerned with assisting 
banks and financiers manage the risks associated with “greenwashing” – 
where the sustainability performance of a financial product misleads investors 
and stakeholders.1 Yet risk management strategies for the facilitation of green 
sectoral transitions are yet to be comprehensively taken up by insurers, despite 
the fact that insurers are likely to be at least partially responsible for the liability 
accruing to such risks.2 

In the context of shipping, marine insurance is concerned with liability arising 
from maritime perils – ie the losses incident to the marine adventure.3 In 
relation to the risks associated with decarbonising shipping, the Poseidon 
Principles for Marine Insurance (PPMI) were launched in December 2021. Like 
the original Poseidon Principles for Financial Institutions (PPFI), PPMI allow 
for a system of assessment and disclosure based on four core principles: 
(1)  assessment of climate alignment; (2) accountability; (3) enforcement; 
and (4) transparency. 

The PPMI are specifically for insurers offering hull and machinery (H&M) 
policies to obtain data about the carbon efficiency of their respective 
portfolios.4 While the reporting requirements of PPMI are clear, the broader 
legal implications for signatories showing a commitment to the PPMI has 
garnered scant attention. This is particularly relevant for the interpretation 
of the duties within H&M policies and what the assureds can expect in terms 
of incentivisation for greener performance. This question becomes more 
pertinent considering parallel developments such as the latest version of the 
Nordic Plan (version 2023)5 which has adopted a more holistic approach to 
environmental sustainability.

1 European Banking Authority, EBA Progress Report on Greenwashing Monitoring and Supervision (31 May 2023), EBA/REP/2023/16.
2 In anticipation of this, The Chancery Lane Project (TCLP) has drafted “Seb & Abby’s Clause”, climate-related liability cover 

(commercial insureds), https://chancerylaneproject.org/climate-clauses/climate-related-liability-cover-commercial-insureds, 
accessed 8 March 2024.

3 Marine Insurance Act 1906, section 1.
4 Poseidon Principles for Marine Insurance, www.poseidonprinciples.org/insurance, accessed 8 March 2024. For an overview, see Neil 

Henderson, “Introduction to the Poseidon Principles for Marine Insurance”, Lloyd’s Shipping & Trade Law, January 2023, (2023) 23 
LSTL 1 1.

5 The Nordic Association of Marine Insurers, “The Nordic Marine Insurance Plan of 2013” (Version 2023), www.nordicplan.org/the-
plan, accessed 8 March 2024.
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Sale of cargo – Buyer in breach of contract by not re-berthing 
vessel to load cargo – Seller claiming indemnity for losses 
incurred in earlier sales – Whether there was a chain of 
contracts – Remoteness –Error of law – Arbitration Act 1996, 
section 69

Mitsui & Co (USA) Inc v Asia-Potash International Investment 
(Guangzhou) Co Ltd [2023] EWHC 1119 (Comm), King’s Bench 
Division, Commercial Court (Mr Justice Picken) –15 May 2023

By a contract of sale dated 2 May 2012 the claimant, Mitsui, 
agreed to sell to the defendant, then known as DGO, 60,000 mt 
of Brazilian soyabeans. The contract was on the terms of the 
FOSFA 4 and ANEC 41 forms. The cargo was to be delivered at the 
port of Santos, Brazil, between 15 and 31 July 2012. Payment 
was to be by way of an irrevocable letter of credit to be opened 
by 30 June 2012. The letter of credit was duly opened.

The contract was part of a wider chain. A cargo of Brazilian 
soyabeans had been purchased by Intergrain from five different 
suppliers, and 60,000 mt of that cargo had been sold to Multigrain 
which had in turn sold on to Mitsui (a company related to Multigrain). 
The cargo was to be shipped by the original five suppliers.

On 17 July 2012 DGO nominated MV Yusho Regulus to load 
about 66,000 mt. The vessel berthed and commenced loading 
on 13 September 2012 after being authorised by the Santos Port 
Authority. At 01.14 on 15 September 2012 the vessel broke free 
from its moorings, leading to damage to the port’s ship-loaders. 
At the time there was 42,973.03 mt of cargo on board. After the 
vessel left the berth, she was arrested. 

DGO contended that the contract had been terminated. That 
was contested by Mitsui, which took the view that the contract 
remained in force and that DGO could have applied to the Port 
Authority to have the vessel re-berthed. However, in January 
2013 Mitsui accepted DGO’s repudiation of the contract and 
treated it as at an end. 

Arbitration proceedings up and down the chain were initiated. 
Mitsui’s claim in the arbitration against DGO was for: (i) a 
declaration that DGO was liable to Mitsui for all sums awarded to 
Intergrain against Multigrain; and (ii) an indemnity for all costs 
incurred by Mitsui in defending the claim advanced by Multigrain 
and for all costs claimed by Multigrain in defending the claim 
by Intergrain. In the alternative, Mitsui sought damages in the 
amount of the claims made by Intergrain against Multigrain and 
for which Mitsui would have corresponding liability to Multigrain, 
or in the alternative for damages against DGO for failure to 
present a vessel or for wrongful repudiation of the contract. The 
essence of Mitsui’s claim was that DGO had broken the contract 
by failing to re-berth the vessel, so that all of Mitsui’s liabilities up 
the contractual supply chain had to be borne by DGO.

The first-tier FOSFA umpire issued an award on 24 July 
2020. The umpire substantially found in favour of Mitsui. DGO 
appealed to a FOSFA Board of Appeal. The Board issued its award 
on 20 December 2021. The Board of Appeal dismissed Mitsui’s 

claim for indemnity but held that DGO was in breach of the 
contract by failing to have the vessel re-berthed. Damages were 
assessed from the last day on which contractual performance 
was possible, and that was held to be 1 December 2012, the 
day after the letter of credit (which had been renewed from 
time to time) lapsed. DGO was ordered to pay damages of 
US$7,007,430, and compound interest at the rate of 3.5 per 
cent per annum with quarterly rests from 1 December 2012 to 
the date of payment under the award. Mitsui for its part was 
ordered to pay demurrage in the amount of US$1,274,110 and 
compound interest at the rate of 3.5 per cent per annum with 
quarterly rests from 16 October 2012 to the date of payment. 
The costs were divided equally between the parties.

The Board of Appeal held that the losses suffered by Mitsui 
along the chain of sales were too remote and damages could not 
be awarded in respect of those losses. Mitsui had argued that such 
losses were foreseeable where there was a string of contracts. 
The Board of Appeal accepted the argument by DGO that the 
difference in the terms of the various sale and purchase contracts 
meant that there was no string of contracts, and accordingly that 
the contract between Mitsui and DGO was a standalone one. On 
that basis, losses suffered by Mitsui as a result of its liability under 
earlier contracts were too remote to be recovered. 

Mitsui sought permission to appeal against the award for 
error of law under section 69 of the Arbitration Act 1996. Mitsui 
put its case in three alternative ways. First, the Board of Appeal 
had misdirected themselves as to the legal test for remoteness. 
Secondly, the Board of Appeal had reached a conclusion that no 
reasonable tribunal would have reached in dismissing Mitsui’s 
indemnity claims on remoteness grounds. Thirdly, although this 
point had not been raised before the Board of Appeal, clause 29 
of the contract conferred an absolute discretion on the tribunal to 
award additional damages: Mitsui argued that the Board of Appeal 
had not exercised its discretion in Mitsui’s favour and the award 
should be remitted so that the discretion should be exercised in its 
favour in respect of the indemnities claimed. The clause 29 claim 
required the court’s permission for the appeal to be re-amended.

Held, that the Board of Appeal had erred in law by applying 
the wrong test for remoteness and that the award would be 
remitted for reconsideration.

Remoteness
As far as remoteness was concerned, it was not disputed that 
the correct test was that laid down in Hadley v Baxendale 
(1854) 9 Exch 341, and that damages were to be awarded in 
respect of losses that were in the contemplation of the parties 
at the date of the contract if there was a breach. Such damages 
included losses either arising naturally or arising out of special 
circumstances known to both parties. That approach had been 
modified by Transfield Shipping Inc v Mercator Shipping Inc 
(The Achilleas) [2008] 2 Lloyd’s Rep 275 in its application to 
those relatively rare cases where the application of the general 
test led an unquantifiable, unpredictable, uncontrollable or 
disproportionate liability or where there was clear evidence 
that such a liability would be contrary to market understanding 
and expectations. It was also common ground that the gloss in 
The Achilleas had no application in the present case, and so the 
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